IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL J. KEESHAN, : ClVIL ACTI ON
Plaintiff, :
v. : NO  00- 529

THE HOVE DEPOT, U.S. A, INC,
M CHAEL RI ZK and GREGG SM TH,

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. MARCH 27, 2001
Before this Court is the Mtion for Sumrary Judgnent
filed by Defendants, the Home Depot, U S. A, Inc. (“Hone Depot”),
M chael Rizk (“M. Rizk”) and Gegg Smith (“M. Smth”)
(collectively referred to as “Defendants”). M chael Keeshan
(“M. Keeshan”) brought this action against the Defendants
seeking relief under the Americans with Disabilities Act (“ADA"),
42 U.S.C. § 12101 et seq., the Famly and Medical Leave Act
(“FMLA”), 29 U.S.C. § 2601 et seq., the Pennsylvania Human
Rel ations Act (“PHRA”), 43 P.S. 8 951 et seq., and Pennsylvania
| aw of Defamation.' For the reasons set forth below, the Mtion

i s granted.

! The Court has jurisdiction over M. Keeshan's ADA and
FMLA clainms pursuant to 28 U.S.C. section 1331. The Court has
suppl emental jurisdiction over M. Keeshan’s PHRA cl ai m and
defamation cl ai mpursuant to 28 U S.C. section 1367.



BACKGROUND

The facts relevant to this discussion, and viewed in
the light nost favorable to M. Keeshan, are as follows. M.
Keeshan began working as a sal esperson for Hone Depot in April,
1991. (Conpl., T 10.) 1In 1993 M. Keeshan was pronoted to the
position of Assistant Store Manager.? (l1d.) He remained an
Associ ate Store Manager until his term nation on June 16, 1998.
(ILd.) Beginning in 1996, M. Keeshan experienced difficulties
wth his back that restricted his novenents at work. (Conpl., |
11.) In 1997, these back difficulties cunmulated into a nedi cal
di agnosis of a left posterior disc herniation and bil ateral
spondyl olysis. (Ld.) On Novenber 7, 1997, M. Keeshan under
went corrective surgery on his back.® (lLd.)

Prior to his surgery, on or about Novenber 3, 1997, M.
Keeshan applied for FMLA | eave for the period between Novenber

10, 1997 and February 15, 1998. (Defs.’ Mt. for Summ J., |

2 There is a discrepancy regardi ng when M. Keeshan was
pronoted to Assistant Store Manager. M. Keeshan’ s Conpl ai nt
states that “he was pronoted to the position of Assistant Store
Manager in 1993.” (Conpl., ¥ 10.) \Wiereas in M. Keeshan's
deposition and Defendants’ Mdtion for Sunmary Judgnent, it
appears as if M. Keeshan was pronoted to Assistant Store Manager
in 1994. (Keeshan Dep. at 14-16; Defs.” Mt. for Summ J., § 7.)
The exact date that M. Keeshan was pronoted to Assistant Store
Manager is not in dispute and is imuaterial, therefore, the Court
will rely upon the 1993 date cited in M. Keeshan s Conpl ai nt.

3 gpecifically, M. Keeshan's back surgery included a
| am nectony with excision of HNP and spinal fusion at L5-S1.
(Conpl., T 11.)



10.) M. Keeshan's request for FMLA | eave was approved by Hone
Depot and such | eave went into effect on Novenber 10, 1997.

(Ld.) Even though M. Keeshan’s FM_LA was exhausted as of
February 16, 1998, Hone Depot extended M. Keeshan's | eave by one
week, whereby Home Depot continued to pay M. Keeshan his ful
salary until his return on February 23, 1998. (1d. ¥ 20.) Upon
M. Keeshan's return to work, M. Keeshan's doctor restricted the
nunber of hours he was permtted to work and prohi bited himfrom
lifting or stooping. (Conpl., § 11.)

Initially, M. Keeshan worked on a part-tine basis for
several nonths. (Defs.” Mot. for Summ J., T 23.) He was given
reduced hours and was assigned to one departnent, in conparison
to his normal two departnent assignnent, and he was able to
request assi stance whenever he needed help lifting. (lLd. 71 23,
24.) On or about May 11, 1998, M. Keeshan gave Rebecca
Stauffer, a Loss Prevention Supervisor for Hone Depot, a copy of
a May 4, 1998 note fromhis doctor limting the maxi nrum hours M.
Keeshan could work to forty hours and prohibiting M. Keeshan
fromany lifting. (Ld. T 30.) Although the doctor’s note
restricted M. Keeshan’s hours to a forty hour work week nmaxi nmum

Home Depot scheduled himto work in excess of forty hours.*

4 The standard work week for an Assistant Store Manager is
fifty-five hours per week. (Defs.” Mot for Summ J., T 26;
Keeshan Dep. at 127.) M. Rizk, M. Keeshan’s supervisor, clains
t hat he schedul ed M. Keeshan for the standard fifty-five hour
Assi stant Store Manager work week because he did not see the
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(Conpl ., T 12.)

During M. Keeshan’s return to Hone Depot, he was
accused of violating conpany policy on three separate occasions.
(Defs.” Mot. for Summ J., Y 28, 29, 33-40.) The first incident
occurred on March 7, 1998, when M. Keeshan stopped two custoners
and caused themto be searched for shoplifting. (ld. f 28.) As
a result of this conduct, Hone Depot was contacted by an attorney
representing the two custoners and Hone Depot paid a cash
settlenment. (lLd.) On March 16, 1998, M. Keeshan was given an
Associ ate Performance Notice involving this shoplifting incident
stating that he had violated a Honme Depot policy and exposed Hone
Depot to potential liability. (l1d. § 28.) M. Keeshan was given
a second Associ ate Performance Notice for a March 21, 1998
i nci dent, when he failed to open a Hone Depot store on tine.
(Keeshan Dep. at 187.) On that date, M. Keeshan was schedul ed
to open the store at 4:45 a.m (ld. at 188, 189.) M. Keeshan
was unaware that he was scheduled to work on that date, and as a
result the store was opened two hours late. (ld.; Defs.’ Mbt.
for Suimm J., § 29.)

Lastly, on June 16, 1998, Hone Depot term nated M.

Keeshan’ s enpl oynent on the prem se that he fraudulently

doctor’s note and because M. Keeshan had told himthat he could
work full-time, but with some lifting restrictions. (ld. T 30.)
M. Rizk assuned that full-time nmeant the standard fifty-five
hour full-time work week of an Assistant Store Manager. (1d.)
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submtted a petty cash voucher for travel expenses he did not
incur and for which he | acked approval .®> (Defs.’” Mt. for Summ
J., 1 40.) On June 1, 1998, M. Keeshan was tenporarily assigned
to the Honme Depot store in Bethlehem Pennsylvania. (Defs.’ Mot.
for Summ J., ¥ 33.) On his way to work, M. Keeshan m stakenly
drove to the Readi ng, Pennsylvania store, and as a result, he
drove additional mles than were necessary and incurred a tol

that he would not normally incur during his regular commute.

(Ld.)

Once he reached the Bethl ehem store, M. Keeshan
obt ai ned a petty cash voucher for reinbursenent of the twenty-
seven dollars he had expended and sought a signature of approval
in order to receive his funds.® (Defs.” M. for Summ J., 11
34-36.) At the tine of this incident, Hone Depot had a policy

that only Store Managers coul d approve petty cash vouchers.’” M.

> M. Keeshan provides the Court with very little factual
detail about the petty cash voucher incident in his Conplaint and
in his Response to Defendants’ Mdtion for Summary Judgnent.
Therefore, the Court has anal yzed all of the evidence provided,
in alight nost favorable to the Plaintiff, in order to provide
an accurate factual account of the petty cash voucher incident.

6 Hone Depot has a policy of reinbursing conpany-rel ated
travel expenses to its enployees. (Defs.” Mdt. for Sunm J., EX.
7.) The policy states that “[o]nly m|eage driven in excess of
t he associate’s normal commuting to work is reinbursable.” (1d.)

” Through the evidence presented to the Court, including
depositions, incident reports witten by Hone Depot enpl oyees at
the tinme of the petty cash voucher incident, and Associ ate
I nci dent Reports witten about the incident, the Court finds that
t he store nmanager approval policy was in place in this geographic
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Keeshan requested a signature of approval on his petty cash
voucher from Mark Boehm (“M . Boehni), then Assistant Manager of
t he Bethl enem store.® (Boehm Dep. at 13, 14.) M. Boehmrefused
to sign the “approved by” line of M. Keeshan's voucher because
he was an Assistant Store Manager and, according to Honme Depot’s
policy, only Store Managers had authority to approve enpl oyee
cash rei nbursenents. (ld. at 14.) However, M. Boehm agreed to
sign the “issued by” line of the voucher, and explained to M.
Keeshan that he did not approve the twenty-seven dol |l ar
rei mbursenment. (1d.)

Nonet hel ess, M. Keeshan presented the voucher to
Ri chard Bel anger (“M. Belanger”), who, at that tinme, worked in
the store’ s bookkeepi ng departnment and had authority to issue

rei mbursenent of properly authorized petty cash vouchers fromthe

area and that M. Keeshan was aware of the policy at the tinme of
this incident. See Defs.” Mt. for Sunm J., Exs. 20, 21, 22,
23; Keeshan Dep. at 195-200; MAlister Dep. at 35-54; Boehm Dep.
at 15-27; Belanger Dep. at 10-14; Smth Dep. at 37-49; Wernicki
Dep. at 22; Dupreay Dep. at 17-19; and Ri zk Dep. at 60-63.

8 It is disputed whether M. Keeshan requested an approval
signature for the petty cash voucher fromBrian MAlister (“M.
McAlister”), a District Manager. M. Keeshan denies that he
requested M. MAlister’s signature. (Keeshan Dep. at 195.)
However, M. MAlister has testified that M. Keeshan requested
his signature and he denied the request, explaining to M.
Keeshan the policy that such voucher requires a Store Manager’s
approval. (MAlister Dep. at 45, 46.) M. MAlister further
states that M. Keeshan told himthat he was aware of the policy
and when questioned about his know edge, he reiterated back to
M. MAlister that Store Managers had to sign petty cash
vouchers. (1d.)



vault. (Belanger Dep. at 10.) The regular practice was once M.
Bel anger received a cash voucher with the “approved by” line
signed by a store manager, he would sign or initial the “issued
by” line of the voucher and pay the enployee. (ld. at 10, 11.)
In this case, M. Belanger assuned that M. Boehm had approved
t he voucher, but had signed the incorrect line, so he initialed
the “approved by” line and paid M. Keeshan. (ld. at 11-14.)
Subsequently, M. Smth, then Regional Loss Prevention
Supervi sor, |looked into M. Keeshan’s June 1, 1998 petty cash
voucher. (Defs.’” Mot. for Summ J., 1 38.) M. Smth
i nvestigated the circunstances of the petty cash voucher incident
and determ ned that M. Keeshan had not obtained the proper
approval for paynent of the voucher. (l1d. ¥ 39.) M. Smth
reported his findings to M. MAlister, M. R zk and Any Booe
(“Ms. Booe”), a Human Resources Manager. (ld.) On June 16,
1998, M. Keeshan net with M. Smth and M. Rizk about the petty
cash voucher. (Conpl., 1 14.) At this neeting, M. Keeshan
expl ained his version of the events. (Defs.’” Mt. for Summ J.,
9 40.) In this sane neeting, after M. Keeshan' s expl anati on,
M. Smth called M. MAlister and/or Ms. Booe and the parties
decided to termnate M. Keeshan' s enpl oynent for fraudul ent
subni ssion of a petty cash voucher for travel expenses not
incurred and for which he | acked approval. (ld.) As a result,

M. Keeshan was imediately term nated on June 16, 1998. (ld.)



Al so on or about June 16, 1998, M. Keeshan contact ed
Carol Freitag (“Ms. Freitag”), then Hone Depot’s Vice-President
of Human Resources for the Northeast Region, about his
termnation. (Defs.” Mdt. for Summ J., § 42.) M. Freitag
pronmptly investigated the facts surrounding M. Keeshan’s
termnation and concurred with managenents’ decision to term nate
M . Keeshan based on a fraudulent act involving the petty cash
voucher. (ld. § 43.) On June 22, 1998, at the conclusion of her
i nvestigation, Ms. Freitag tel ephoned M. Keeshan and i nforned
hi m of her conclusion. (ld. Y 46.) WM. Freitag then sent M.
Keeshan a letter dated June 30, 1998, which outlined her reasons
for supporting his term nation. (Ld.)

On or about Septenber 1, 1998, M. Keeshan filed a
charge of enploynent discrimnation against Hone Depot with the
Pennsyl vani a Hunan Rel ati ons Comm ssion (“PHRC’), which was dual
filed with the Equal Enpl oynent Qpportunity Conm ssion (“EEQC’).°
(Compl ., 19 7,8.) After investigation, the EEOC di sm ssed M.
Keeshan’s claim determning that he did not have a clai m under

the ADA. (Defs.” Mdt. for Summ J., ¥ 52.) On Novenber 4, 1999,

° Defendants note that M. Keeshan did not contact the
Equal Enpl oynment Qpportunity Conmmi ssion (“EEOCC')at any tine
during his enploynment with Honme Depot. (Defs.” Mt. for Summ
J., T 32.) Defendants further note that, prior to his
term nation, M. Keeshan did not contact anyone in Honme Depot’s
human resources departnent or |egal departnent to conplain about
unfair treatnment or failure to accommodate his work restrictions.
(ld. T 31.)



the EECC i ssued M. Keeshan a right-to-sue letter. (Conpl.,
9.) M. Keeshan filed this lawsuit on January 28, 2000. (See
Conpl.) The Defendants filed this Mtion for Summary Judgnent on
Oct ober 16, 2000.

1. STANDARD OF REVI EW

“Summary judgnent is appropriate when, after
considering the evidence in the |light nost favorable to the
nonnovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of law.’” Hones v. Consol. Rail Corp., 926 F.2d 262, 267 (3d

Cr. 1991)(citations omtted). The inquiry is “whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one-sided that one party nust

prevail as a matter of |aw Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 251-252 (1986). The noving party carries the
initial burden of denonstrating the absence of any genui ne issues

of material fact. Big Apple BMN Inc. v. BMNof North Am, Inc.,

974 F.2d 1358, 1362 (3d Gr. 1992), cert. denied, 507 U S 912

(1993). Once the noving party has produced evi dence in support
of summary judgnent, the nonnovant nust go beyond the allegations
set forth in its pleadings and counter with evidence that
denonstrates there is a genuine issue of fact for trial. [d. at
1362-63. Summary judgnent nust be granted “against a party who

fails to make a showi ng sufficient to establish the existence of



an el enment essential to that party’s case, and on which that

party will bear the burden of proof at trial.” Celotex Corp. v.

Catrett, 477 U S. 317, 322 (1986).

1. D SCUSSI ON

A.  ADA and PHRA C ai s

M. Keeshan’s ADA and PHRA cl ains are based on his back
surgery and the restrictions that resulted therefrom (See
Conmpl.) In his Conplaint, M. Keeshan argues that his
“disabilities and/or perceived disabilities were a determ native
factor in connection with Defendants di scharge of [ M. Keeshan]
fromenpl oynent” and that such “actions of Defendants were
discrimnatory and violate the ADA.” (Compl ., 1Y 27, 28.) The
ADA prohibits discrimnation against qualified individuals with a

disability by covered entities.' Tedeschi v. Sysco Foods of

Phila., Inc., No 99-3170, 2000 W. 1281266, at *3 (E.D. Pa. Sept.

1, 2000) (citing 42 U S.C 8§ 12112(a)). In order to establish a

0 The ADA reads, in pertinent part, as follows:

No covered entity shall discrimnate against
a qualified individual with a disability
because of the disability of such individual
inregard to job application procedures, the
hiring, advancenent, or discharge of

enpl oyees, enpl oyee conpensation, job
training, and other ternms, conditions, and
privil eges of enpl oynent.

42 U S . C § 12112.
10



prima facie case of discrimnation under the ADA, a plaintiff
must be able to establish that “(1) he is a disabled person
within the nmeaning of the ADA, (2) he is otherwise qualified to
performthe essential functions of the job, with or wthout
reasonabl e accommodati ons by the enployer; and (3) he has
suffered an ot herwi se adverse enpl oynent decision as a result of

di scrimnation.”* Shaner v. Synthes, 204 F. 3d 494, 500 (3d

Cr. 2000)(citing Gaul v. lLucent Techs., Inc., 134 F.3d 576, 580

(3d Cr. 1998); Deane v. Pocono Med. Ctr., 142 F.3d 138, 142 (3d

Cr. 1998)).
The burden-shifting framework of MDonnell Dougl as
applies to disparate treatnent and retaliation clainms under the

ADA. |1d. at 500 (citing McDonnell Douglas Corp. v. Geen, 411

US 792 (1973); See also Walton v. Mental Health Ass’n of

Sout heastern Pa., 168 F.3d 661, 667-68 (3d Cir. 1999)(citations

omtted)). The McDonnell Douglas framework consists of three
stages: the plaintiff nust first establish a prima facie case of
discrimnation; then, once the prima facie case is established,
the burden shifts to the defendant “to articulate sone

| egitimate, nondi scrimnatory reason for the enpl oyee’s

1 The Court’'s analysis of the ADA claimapplies equally to
M. Keeshan’s PHRA cl ai m because “[t] he | egal analysis for an ADA
claimis identical to that of a claimsubmtted under the PHRA.”
Tedeschi v. Sysco Foods of Phila., Inc., No. 99-3170, 2000 WL
1281266, at *3 n.3 (E.D. Pa. Sept. 1, 2000)(citing Kelly v.
Drexel Univ., 98 F.3d 102, 105 (3d G r. 1996)).
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rejection.” 1d. (quoting MDonnell Douglas, 411 U. S. at 802).

“Finally, should the defendant carry this burden, the plaintiff
then nust have an opportunity to prove by a preponderance of the
evidence that the legitimte reasons offered by the defendant
were not its true reasons, but were a pretext for

discrimnation.” 1d. at 500 (citing Texas Dep’t of Cry. Affairs

v. Burdine, 450 U S. 248, 252-53 (1981)). Although “the burden

of production may shift, ‘[t]he ultimte burden of persuading the
trier of fact that the defendant intentionally discrimnated
against the plaintiff remains at all tinmes with the plaintiff.’”

ld. at 500 (quoting Texas Dep't of Cnty. Affairs, 450 U. S. at

252-53).
1. Prima Facie Case Under the ADA
a. Dsability

The first elenent of M. Keeshan’s prinma facie case of
di scrimnation under the ADA requires himto prove that he is
di sabl ed under the terns of the ADA. The ADA defines disability
as: “(A) a physical or nental inpairnent that substantially
limts one or nore of the major life activities of [an]
i ndividual; (B) a record of such an inpairnent; or (C) being
regarded as having such an inpairnment.” 42 U S. C. 8§ 12102(2); 29

C.F.R 8 1630.2(g)(1999). M. Keeshan argues that he neets al

12 Since the ADA fails to define many of the Act’s
pertinent ternms, “we are guided by the Regul ations issued by the
Equal Enpl oynment Qpportunity Comm ssion (“EECC') to inplenent

12



three requirenents for being disabled under the ADA, while
Def endants argue that M. Keeshan was not disabled. The evidence
presented to the Court is not sufficient to either prove or
di sprove whether M. Keeshan is disabled under the ADA. However,
this issue is not dispositive of the Defendants’ Motion for
Summary Judgnent because M. Keeshan cannot establish his prinm
facie case of discrimnation under the ADA due to his inability
to prove that he was a qualified individual under the Act, and
because he cannot produce sufficient evidence of pretext to rebut
Def endants’ |egitinmate non-discrimnatory reason for his
term nation.
b. Qualified Individual

Since factual issues exist pertaining to M. Keeshan’s
claimof disability under the ADA, the Court will exam ne whet her
M. Keeshan is a “qualified individual” under the ADA. A
qualified individual, as defined by the ADA is a person “who,
with or without reasonabl e accommbpdati on, can performthe
essential functions of the enploynent position that such
i ndi vidual holds or desires.” 42 U S . C 8 12111(8). “The
applicable regulations divide this inquiry into two prongs: (1)

whet her the individual has the requisite skill, experience,

Title I of the Act.” Taylor v. Phoenixville Sch. Dist., 113 F
Supp.2d 770, 773 n.1 (E.D. Pa. Sept. 19, 2000)(quoting Deane, 142
F.3d at 143 n.4 (citing 42 U.S.C. § 12102(2) and 29 CF. R 8§
1630.2)).
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education and other job requirements of the position and (2)
whet her the individual, with or without reasonabl e accommodati on
can performthe essential functions of the position.” Taylor v.

Phoeni xville Sch. Dist., 113 F. Supp.2d 770, 775 (E.D. Pa. Sept.

19, 2000)(citing 29 CF.R 8 1630.2(m). 1In this case, there is
no di spute that M. Keeshan possesses the prerequisite skill and
experience necessary for his position, therefore, the Court’s
anal ysis centers on whether M. Keeshan could performthe
essential functions of his job, with or without reasonable
accommodation, after he returned to work foll ow ng back surgery.

1. Essenti al Functions and Reasonabl e Accommpbdati on
The term “essential functions” is “defined to include

the ‘fundanental job duties’ of a particular position.”

Blackwell v. Gty of Phila., No. 99-0015, 2000 W. 572706, at *3

(E.D. Pa. May 10, 2000)(citing 29 C.F.R § 1630.2(n)(1)). The
determ nation of whether a certain function is essential is
factual and made on a case-by-case basis. 1d. (citing 29 CF.R
8§ 1630.2(n)). Sone evidence which determ nes whether a job
function is essential includes:

the enpl oyer’s judgnent as to what functions
of a job are essential; the anpunt of tine
spent on the job perform ng the particular
function; the consequences of not requiring
the job holder to performthe function; and

t he nunber of other enpl oyees avail abl e anong
whom t he perfornmance of a particul ar

function may be distributed.

Id. at *3 (citing 42 U.S.C. § 12111(8)(listing factors); 29

14



C.F.R 8 1630.2(n)(3)(sane)).

Def endants contend that M. Keeshan is not a qualified
i ndi vi dual under the ADA because his forty hour work week
restriction prohibits himfromperformng “an essential function
of his job, i.e., working a 55-hour workweek, with or wthout
reasonabl e accommodation.” (Defs.’” Mt. for Summ J. at 36.)
Specifically, Defendants argue that the job of an Assistant Store
Manager requires a fifty-five hour work week, twenty-four hour
availability for energencies, a flexible wirk schedule requiring
availability for work any day of the week, daytine and evening
availability, and working the hours necessary to conplete
projects given by the Store Manager. (Defs.’” Mt. for Summ J.
at 36)(citing Keeshan Dep. at 127; Ex. 17 Job Profile for a
Supervi sor/ Manager). From Hone Depot’s Job Profile, it appears
that Assistant Store Managers have nore responsibility and are
expected to be nore flexible and avail abl e than ot her | ower |evel
enpl oyees. *®* (Defs.’” Mot. for Summ J., Ex. 17.)

M. Keeshan argues that a fifty-five hour work week is
not an essential job function of an Assistant Store Manager.
(Pl.”s Resp. Defs.” Mdt. for Summ J. at 36.) M. Keeshan

further argues that full-tinme enploynent is forty hours per week,

13 The Court is able to rely on Hone Depot’s Job Profile
because “[e]vidence of whether a particular function is essenti al
includes . . . the enployer’s judgnent as to which functions are
essential.” 29 CF. R section 1630.2(n)(3)(i).
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that no evidence exists that he was unavail abl e for energencies,
and that the issue of whether a fifty-five hour work week is an
essential job function of an Assistant Store Manager is a genuine
i ssue of material fact which nust be determined by the jury.!
(Pl.”s Resp. Defs.” Mdt. for Summ J. at 36-37.) Although M.
Keeshan argues that full-tine is a forty hour work week, he
admts that he was required to work fifty-five hour work weeks as
an Assistant Store Manager. (Keeshan Dep. at 127.) In his
deposi tion, when questioned about work hours, M. Keeshan stated
that “[t]here are no 8-hour days. . . . Hone Depot is 11-hours.
It’s a 55-hour workweek.” (Keeshan Dep. at 127, 13-16.)

Moreover, in M. Keeshan’s Response to Defendants’ Mdtion for
Summary Judgnent he further admts “that the enpl oyees were
forced to work a 55 hour week.” (Pl.’s Resp. Defs.’” Mt. for
Summ J., ¥ 26.) In further support that fifty-five hour work
weeks were required of Assistant Store Managers, M. Keeshan al so
testified that he was asked to work nore than forty hours because
hi s reduced hours were putting additional strain on other

Assi stant Store Managers who had to work seventy-to-ninety hours

4 M. Keeshan bases his argument that full tine hours for
Assi stant Store Managers is forty hours on Honme Depot’s Job
Profile. (Defs.” Mdt. for Summ J., Ex. 17.) This premse is
fl awed because the Profile indicates that full-tine enpl oyee
hours of forty hours applies to Departnent Supervisors, not
Assi stant Store Managers. 1d.

16



per week. (Keeshan Dep. at 120.)%

In addition to M. Keeshan’s testinony, M. R zk's
testinony al so | ends support to the fifty-five hour work week
requi renent of Assistant Store Managers. |In his deposition, M.
Ri zk, who schedul ed M. Keeshan’s work hours, expresses that
St ore Managers and Assi stant Store Managers have a work week of
fifty-five hours. (Rizk Dep. at 16-17.) In fact, M. R zk
states that when M. Keeshan told himthat he could return full-
time, he assuned that full-tinme neant the fifty-five hours
requi red of Assistant Store Managers, not forty hours. (ld. at
16-53.) Thus, M. R zk’s testinony supports the finding that
fifty-five hour work weeks are an essential function of M.
Keeshan’s job as an Assistant Store Manager.

In Simmernan v. Hardee's Food Sys., Inc., the United

States District Court for the Eastern District of Pennsylvania
found that working a mninmumof fifty hours a week was an
essential function of the job of General Manager at Hardee’s.
No. 94-6906, 1996 W. 131948, at *8 (E.D. Pa. Mar. 22, 1996),
aff’d, 118 F.3d 1578 (3d Gr. 1997). In Simernman, plaintiff

took a | eave of absence fromhis position as CGeneral Manager at a

1 M. Keeshan testified that M. R zk told himthat two
ot her Honme Depot Assistant Store Managers were wor ki ng between
seventy-to-ninety hours per week and that “he needed ne to work
nore hours.” (Keeshan Dep. at 120-123.)
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Roy Rogers Restaurant due to his clinical depression.? |d. at
*1. Upon his return to work, plaintiff informed Hardee' s that he
requi red several accommobdati ons because of his alleged
disability. 1d. Specifically, plaintiff’s nmedical restrictions
requi red that he work a maxi mumof forty hours a week, work only
the day shift, and that he be assigned to a restaurant outside of
the Phil adel phia area. 1d. Hardee’s termnated plaintiff on
the prem se that his physician’s nedical release did not permt
himto fully resune his work duties. 1d. Hardee's later told
plaintiff to disregard the term nation and they offered hima
position as a Crew Supervisor, which plaintiff accepted. [|d.
Plaintiff filed suit against Hardee’'s on the basis that Hardee’s
di scrim nat ed agai nst him because of his alleged disability by
termnating him by failing to accommopdate his disability and by
not reinstating himto his fornmer position of General Manager.
Id. In the end, the Court found that plaintiff was not a
qualified individual under the ADA because “a mninmumfifty-hour
work week and the flexibility to work sonme nights constitute
‘“maj or parts’ of the position; [and] their elimnation is not a
reasonabl e accommodati on under the ADA.” 1d. at *9 (citing

Rucker v. City of Phila., No. 94-0364, 1995 W. 464312, at *3

6 Roy Roger Restaurants were purchased by Hardee' s Food
Systens, Inc. in April 1990. Simernan v. Hardee’'s Food Sys.,
Inc., No. 94-6906, 1996 W. 131948, at *1 n. 1 (E.D. Pa. Mar. 22,
1996) .
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(E.D. Pa. July 31, 1995), aff’'d, 85 F.3d 612 (3d Cir. 1996)).

In its opinion, the Court stated that “[i]n order to
make a prima facie case to defeat a notion for summary judgnent,
‘“plaintiff bears the burden of establishing that he can perform
the essential functions of his position with reasonabl e
accommodation.’”” 1d. at *8 (citing Rucker, 1995 W. 464312, at *2
(citation omtted)). The Court also stated that “‘[r] easonabl e
accommodati ons’ does not nean elimnating an essential function
of the job,” Rucker, 1995 W. 464312 at *3, “or requiring an
enpl oyer to restrict a person’s job duties to those which the

i ndi vidual can perform” 1d. at *8 (citing Russell v.

Sout heastern PA Transp. Auth., No. 91-5177, 1993 W 346058, at *6

(E.D. Pa. Sept. 8, 1993)(citation omtted)). The Court went on
to note “that the requirenent that [plaintiff] work no nore than
forty hours a week and not work nights was ‘entirely antithetical

to the job’ of CGeneral Manager,” and “that if [plaintiff] were
allowed to work only forty hours a week and not work nights, he
woul d have been sonething other than a General Manager.” 1d. at
*8-*9. Based on the above, the Court concluded “that working a
m ni mum of fifty hours a week and mai ntaini ng schedul i ng
flexibility to work sonme nights were essential functions of the
j ob of General Manager at Hardee's.” [d. at *8.

The Court went on to hold that plaintiff could not

fulfill the essential functions of a General Manager no natter
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what Hardee’'s did if he could not spend fifty hours on the job
and work nights. 1d. The Court stated that by requesting an
enpl oyer to do away with the requirenents of a job, “the
accommodat i on sought is an exception fromthe rule and del eti on
of an elenent of the job.” 1d. Furthernore, the Court stated
that “[t] he ADA does not mandate that the enployer create a
“light duty’ or new permanent position.” |1d. at *9 (quoting

Howell v. Mchelin Tire Corp., 860 F. Supp. 1488, 1492 (M D. Al a.

1994)). As aresult, the Court granted sunmary judgnent on
plaintiff’s claimin favor of Hardee's because plaintiff “was not
capabl e of performng the essential functions of a General
Manager, with or w thout reasonable accomodation.” 1d.

Li kew se, M. Keeshan’s claimis unable to survive
Def endants’ Modtion for Summary Judgnent because he is unable to
prove that he was capable of perform ng the essential functions
of an Assistant Store Manager, with or w thout reasonable
accommodation. Simlar to the Court’s finding in Sinmerman, a
fifty-five hour work week and availability were essenti al
functions of M. Keeshan’s job of Assistant Store Manager.
Si merman, 1996 WL 131948. This decision is based on: (1) the
testinony given by M. Keeshan that Assistant Store Manager work
weeks are fifty-five hours and that his absence was putting a
strain on fell ow Assistant Store Managers; (2) M. R zk’'s

testi mony about scheduling Assistant Store Managers for fifty-
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five hour work weeks; (3) Hone Depot’s Job Profile show ng the
hei ght ened responsibilities and availability required of

Assi stant Store Managers; and (4) the ruling in Sinmerman. |d.

Therefore, the Court finds that fifty-five hour work weeks and
availability are essential elenents to being a Hone Depot
Assi stant Store Manager

In his Response to Defendants’ Mdtion for Sunmary
Judgnent, M. Keeshan argues “that having told [ M. Keeshan] that
t hey woul d accommopdate him. . . and having represented in
writing that accommodations for part-tinme work woul d be nade,
Def endants are now estopped fromasserting this defense.” (Pl.’s
Resp. Defs.’” Mot. for Summ J. at 37.) As in Sinnernmn
requi ring Home Depot to schedule M. Keeshan for a forty hour
maxi mum wor k week is not a reasonabl e accommobdati on when a fifty-
five hour work week and availability are essential functions of
the job of Assistant Store Manager. Simernan, 1996 WL 131948.
Thus, if Hone Depot was required to give M. Keeshan a forty hour
wor k week as a reasonabl e acconmopdati on, then Hone Depot woul d be
forced to elimnate an essential function of the job of an
Assi stant Store Manager and would be forced to restrict M.
Keeshan’s job duties to those which he could perform Under
Si mmerman, this result would be an undue burden on Hone Depot and
woul d be anal ogous to an unreasonabl e accommopdati on under the ADA

because “t he accommobdati on sought is an exception fromthe rule
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and deletion of an elenent of the job.” 1d. at *8  Also, as
noted in Sinmerman, if M. Keeshan was schedul ed for forty hour
wor k weeks and allowed limted availability, he would be
performng a job other than that of an Assistant Store Manager.
Id. Because fifty-five hour work weeks and flexible availability
are essential job functions of an Assistant Store Manager, and
because M. Keeshan fails to prove his burden that he can perform
these requisite job functions, with or w thout reasonable
accommodation, he fails to prove that he is a qualified
i ndi vi dual under the ADA. Therefore, M. Keeshan fails to prove
a prima facie case of discrimnation under the ADA and the
Def endants’ Modtion for Summary Judgnent on this Count is granted.
2. MDonnell Douglas Anal ysis

As noted earlier, the McDonnell Douglas burden-shifting
anal ysis applies to discrimnation clains under the ADA. In this
case, such analysis further supports Defendants’ Motion for
Summary Judgnent because even if M. Keeshan was able to prove
his prima facie discrimnation case under the ADA, his claim
woul d still fail under the MDonnell Douglas framework. M.
Keeshan fails to satisfy the third part of the McDonnell Dougl as
anal ysi s because he does not prove, by a preponderance of the
evi dence, that the legitinmate non-discrimnatory reason offered
by the Defendants for his termnation is not the true reason for

his termination, but is pretext for discrimnation. At the
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summary judgnent stage, wth regard to the third step of the
McDonnel | Douglas tripartite anal ysis,

a plaintiff may defeat a notion for summary
judgnment . . . by pointing ‘to sone evidence,
direct or circunstantial, fromwhich a
factfinder would reasonably either: (1)

di sbeli eve the enployer’s articul at ed
legitimate reasons; or (2) believe that an

i nvidious discrimnatory reason was nore
likely than not a notivating or determ native
cause of the enployer’s action.

Shaner, 204 F.3d at *501 (quoting Fuentes v. Perskie, 32 F.3d

759, 764 (3d GCir. 1994); Sheridan v. E.I. DuPont de Nenpurs &

Co., 100 F.3d 1061, 1067 (3d Cir. 1996)).

The legitimate non-di scrimnatory reason offered by
Def endants for M. Keeshan's termnation is that he violated
conpany policy by “deliberately and knowi ngly submtt[ing] a
petty cash voucher for travel expenses which he had not incurred
and for which he | acked proper approval.” (Defs.’” Mt. for Summ
J. at 39.) Specifically, Defendants argue the follow ng: that
the petty cash incident took place at the Bethl ehem Home Depot
Store and invol ved peopl e whom had no dealings with M. Keeshan
or his enploynent at the Reading Store; that M. Keeshan
knowi ngly submtted a cash voucher w thout Store Manager approva
that was signed by M. Boehm an Assistant Store Manager, on the
“issued by” |line and not signed on the “approved by” |ine; and
that M. Keeshan’s termnation was affirmed by Ms. Freitag after

her investigation “because she honestly and reasonably believed
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that M. Keeshan deliberately submtted the voucher for paynent
while knowing that it was not authorized.” (ld. at 41.)
Al t hough M. Keeshan did not provide the Court with nuch
information regarding the petty cash incident, he argues that the
“Defendants’ proffered reason is purely pretextual . . . . The
termnation was pre-textual as the real reason for the
termnation . . . was [M. Keeshan’s] inability to work | onger
hours and to |ift heavier objects than he was capabl e of doing
due to his back injury.” (Pl.’s Resp. Defs.” Mt. for Summ J.
at 23.) Specifically, M. Keeshan argues that he did not
overcharge Hone Depot and there is no policy requiring that only
a Store Manager can issue a petty cash voucher. (lLd. at 24.)

In order for M. Keeshan to rebut Defendants’ proffered

reason, he

cannot sinply show that the enpl oyer’s

deci sion was wong or mstaken . . . Rather,
[ he] nust denonstrate such weaknesses,

i npl ausi bilities, inconsistencies,

i ncoherencies, or contradictions in [Hone
Depot’s] proffered legitimte reasons for its
action that a reasonable factfinder could
rationally find themunworthy of credence,
and hence infer that [Honme Depot] did not act
for the asserted non-discrimnatory reasons.

Shaner, 204 F.3d at 501 (quoting Fuentes, 32 F.3d at 765). M.
Keeshan’ s argunent denying an overcharge is not determ native of
pret ext because, as noted above, the issue is not whether the
enpl oyer was m st aken, but whether the enployer’s proffered

reason was pretextual and notivated by discrimnatory aninus. To
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further support his pretext argunent, M. Keeshan argues that
there was no policy that only Store managers could issue petty
cash vouchers. (Pl.’s Resp. Defs.” Mt. for Sunm J. at 23.)

M . Keeshan al so argues that substantial doubt exists whether
there was such a policy existed, whether this alleged policy was
post ed, and whether the policy was consistently enforced. (ld.
at 23-24.) Fromthe incident reports witten at the tine of the
gquestioning about the petty cash voucher incident and fromthe
testinony of M. Keeshan, M. MAlister, M. Boehm M. Bel anger,
M. Smth, M. Wernicki, M. Dupreay, and M. Rizk, it appears
that the Store Manager approval policy was firnmy in place and
M. Keeshan knew the policy at the tine of the incident. See
supra, section I.n.7. Wether the Store Manager Authorization
policy was posted or was consistently enforced is not

determ native of pretext because the evidence shows that M.
Keeshan was aware that the policy was in effect and being
enforced at the tine of his petty cash voucher incident.

M. Keeshan fails to provide the Court with evidence
that woul d discredit the Defendants’ |egitinmte non-
discrimnatory reason that they term nated his enpl oynent because
they believed that M. Keeshan had viol ated conpany policy by
fraudul ently submtting an unauthorized petty cash voucher. M.
Keeshan also fails to offer evidence that an invidious

di scrimnatory reason was nost likely a notivating cause of M.
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Keeshan’s term nation. Therefore, M. Keeshan fails to prove by
a preponderance of the evidence that the Defendants’ legitimte
non-di scrimnatory reason for his termnation was not its true
reason, but was a pretext for discrimnation. As such, M.
Keeshan fails to satisfy the third el enent of the MDonnel
Dougl as anal ysis and cannot w thstand Defendants’ Motion for
Summary Judgnent .
B. Retaliation CaimuUnder the ADA
1. Exhaustion of Adm nistrative Renedies

Al t hough M. Keeshan was found not to be a qualified
i ndi vi dual under the ADA, the Court will address his ADA
retaliation claimbecause “[a]n individual who is adjudicated not
to be a ‘qualified individual with a disability’ may still pursue

aretaliation claimunder the ADA.” Krouse v. Anerican

Sterilizer Co., 126 F.3d 494, 502 (3d Cr. 1997)(citing Soil eau

v. Quilford of Maine, Inc., 105 F.3d 12, 16 (1st Gr. 1997)). In

order to establish a prima facie case of retaliation under the
ADA, “a plaintiff nust show ‘(1) protected enployee activity; (2)
adverse action by the enployer either after or contenporaneous
with the enployee’'s protected activity; and (3) a causal
connection between the enployee’'s protected activity and the
enpl oyer’ s adverse action.” Shaner, 204 F.3d at 500 (quoting
Krouse, 126 F.3d at 500). Simlar to clains of disparate

treat ment under the ADA, the MDonnell Douglas burden-shifting
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framework applies to ADA retaliation clains. 1d. at 500; See
supra, section I11.A

A plaintiff nust first file a charge of discrimnation
with the EEOCC and receive a right-to-sue letter in order to sue

an enpl oyer under the ADA. Reddinger v. Hospital Central

Services, Inc., 4 F. Supp.2d 405, 409 (E.D. Pa. My 5,

1998) (citing Morton v. GIE North, Inc., 922 F. Supp. 1169, 1177

(N.D. Tex. 1996)(citation omtted); 42 U S.C § 12117(a)). “The
scope of the civil conplaint is accordingly limted by the charge
filed with the EEOC and the investigation which can reasonably be
expected to grow out of that charge.” 1d. at 409 (citing Powers

V. Ginnell Corp., 915 F.2d 34, 38 (1st GCr. 1990)). 1In order to

deci pher whether a plaintiff is required to exhaust her

adm nistrative renedies, it nust be determ ned “whether the acts
alleged in the subsequent . . . suit are fairly within the scope
of the prior EECC conplaint, or the investigation arising

therefrom” 1d. at 410 (citing Waiters v. Parsons, 729 F.2d 233,

237 (3d Gr. 1984); Antol v. Perry, 82 F.3d 1291, 1295 (3d Grr.

1996) (citations omtted)).

M . Keeshan’s EEQOC conpl ai nt does not contain a charge
of retaliation under the ADA. Not only does M. Keeshan’s EEQC
conplaint fail to charge retaliation under the ADA, it fails to
set forth information that would constitute notice of such a

claim In his EECC conplaint, M. Keeshan failed to nmark the box
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| abel ed retaliation as a cause of discrimnation and failed to
make any factual allegations of retaliatory conduct on the part
of the Defendants. The factual allegations in M. Keeshan's EECC
conplaint instead refer only to his alleged disability and Hone
Depot’s all eged wongful term nation based on such disability.
Nowhere in M. Keeshan's conplaint does he allege that Defendants
engaged in any retaliatory conduct. Therefore, M. Keeshan
failed to exhaust his adm nistrative remedi es because his EEOC
conplaint failed to put the EECC and t he Defendants on notice
that he alleged retaliation for nmaking conplaints about his
all eged discrimnation. Based on the above, the Court grants
Def endants’ Motion for Summary Judgnent on M. Keeshan's ADA
retaliation claimbecause M. Keeshan failed to exhaust his
adm nistrative renedies as required by the ADA
2. MDonnell Douglas Anal ysis

Simlar to his ADA discrimnation claim even if M.
Keeshan was able to establish a prima facie case of retaliation
under the ADA, he would not be able to satisfy the burden-
shifting anal ysis under McDonnell Douglas. For the reasons
stated in Section IIl.A 2. of this Opinion, M. Keeshan is unable
to prove, by a preponderance of the evidence, that Dependants’
| egitimate non-di scrimnatory reason for term nating hi mbecause
he vi ol ated conpany policy by fraudulently submtting a petty

cash voucher was not its true reason, but was pretext for
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discrimnation. Therefore, even if M. Keeshan was able to prove
a prima facie case of retaliation under the ADA, his clai mwould
not survive summary judgnent due to his failure to satisfy the
pretext elenment of the McDonnell Dougl as anal ysi s.
C. Retaliation CaimUnder the FMA

M . Keeshan argues that his claimunder the FMLA is one
for retaliation because “he was term nated because he exercised
his right to take FMLA | eave.”! (Pl.’s Resp. Defs.’” Mot. for
Summ J. at 41.) Under Section 105(a)(2) of the FMLA, 29 U S. C
section 2615(a)(2), it is unlawful “‘for any enployer to
di scharge or in any other manner discrim nate agai nst any
i ndi vi dual for opposing any practice nmade unlawful by this

subchapter.’”!® Baltuskonis v. US Airways, Inc., 60 F. Supp.2d

7 Pursuant to the FMLA, "an eligible enpl oyee shall be
entitled to a total of 12 work weeks of |eave during any 12-nonth
period . . . [Db]ecause of a serious health condition that nakes
t he enpl oyee unable to performthe functions of the position of
such enployee.” 29 U S.C. 8§ 2612(a)(1)(D). Under the FM.A, an
eligible enpl oyee is a person “who has been enpl oyed for at |east
12 nonths by the enployer with respect to whom | eave is requested
under section 2612 of this title; and for at |east 1,250 hours of
service with such enployer during the previous 12- nonth period.”
Id. 8§ 2611(a). An enployee who takes FMLA | eave "shall be
entitled, on return fromsuch | eave, to be restored by the
enpl oyer to the [previous] position . . . or to be restored to an
equi val ent position with equival ent enpl oynent benefits, pay, and
other terns and conditions of enploynent." Id. 8§ 2614(a)(1)(A &

(B).

8 Al t hough M. Keeshan did not specify the FMLA section on
whi ch he bases his claimof retaliation, the Court analyzed M.
Keeshan’s claimof retaliation under FMLA Section 105(a)(2), 29
U S.C section 2615(a)(2), which applies to clains of retaliation
and discrimnation under the FMLA. The Court did not analyze M.
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445, 448 (E. D Pa. Aug. 17, 1999)(citing FMLA 8 105(a)(2) and 29
US C 8 2615(a)(2)). “The proper analysis for FM.A section
105(a)(2) clainms is the McDonnell Douglas burden shifting

approach.” 1d. at 448 (citing Churchill v. Star Enters., 183

F.3d 184 (3d Gr. 1999)(citations omtted)). |In order to prove a
prima facie case of retaliation under the FMLA, M. Keeshan nust
show. “(1) he is protected under the FMLA, (2) he suffered an
adverse enpl oynent action and (3) a causal connection exists

bet ween the adverse decision and plaintiff’s exercise of his or

her FMLA rights.” [d. (citing Gswalt v. Sara Lee, 889 F. Supp.

253, 258-59 (N.D. Mss. 1995), aff'd, 74 F.3d 91 (5th Gir.
1996) ) .

Def endants argue that they are entitled to sunmary
judgnent on M. Keeshan’'s claimof retaliation under the FMLA
because he cannot establish a prinma facie case of retaliation
since he “cannot establish a causal |ink between his taking FM.A
| eave between Novenber 1997 and February 1998, and hi s subsequent
termnation in June 1998.” (Defs.’” Mdt. for Sunm J. at 43.)

Def endants contend that “there is no conduct by anyone at Hone
Depot to which M. Keeshan can link to his taking of FM.A | eave.”

(Defs.” Reply Mem Law Supp. Mdt. for Sunm J. at 22.) Because

Keeshan’ s cl ai m under FMLA Section 105(a)(1), 29 U S.C Section
2615(a) (1), which applies to clains of interference wth a
person’s exercise of rights under the FMLA, because M. Keeshan
has not alleged any interference with his exercise of rights
under the FMLA. (Keeshan Dep. at 163.)
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the third elenment of the prima facie case of retaliation under
the FMLA is at issue, the Court will address whether M. Keeshan
can prove that a causal connection exists between Hone Depot’s
termnation of himand the exercise of his FM.A rights.

M. Keeshan fails to offer any evidence that a causa
connection exists between his termnation and his exercise of
rights under the FMLA. M. Keeshan does not allege any
di scrim natory conduct by the Defendants regardi ng his request
and recei pt of FMLA | eave. (Keeshan Dep. at 163.) 1In fact, the
evi dence shows that Hone Depot gave M. Keeshan an extra week of
|l eave with full pay in addition to what was required under the
FMLA. (Keeshan Dep. at 119, 165; Defs.’ Mt. for Summ J. at 9.)
| nstead, M. Keeshan bases his FMLA claimof retaliation on the
ground that he was allegedly termnated for violation of an
unwitten policy which contradicts Defendants’ witten policy.
(Pl.”s Resp. Defs.” Mdt. for SummJ. at 42.) Wen questioned
about whether M. Keeshan believed that his term nation was due
to his taking FM.A | eave, he replied,

| don’t knowif it was a direct result, it
may have been. Only the people who
termnated ne would know that fully. |
believe that it nust have had sonmething to do
wth it, because | was an excepti onal

enpl oyee right up until the tinme | returned
to work. And then the next thing you know,

t hree nonths, boom |’ m out the door.

(Keeshan Dep. at 169.) Al though M. Keeshan opines that his FM.A

| eave was a cause of his termnation, he fails to establish the
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requi site causal connection between his termnation and his FM.A
| eave.

It appears that M. Keeshan attenpts to prove a causal
connection between his termnation and his FM.A | eave by noting
the tenporal proximty of the two events. It is established that
“[a] causal connection between an enpl oyee’'s protected activity
and an adverse action by [his] enployer nmay be inferred if the
events occurred close in tenporal proximty to each other.”

Harris v. SmthKline Beecham 27 F. Supp.2d 569, 580 (E. D. Pa.

Dec. 8, 1998), aff’'d, 203 F.3d 816 (3d Cir. 1999)(citing Kachmar

v. SunGard Data Sys., Inc., 109 F.3d 173, 178 (3d Cr.

1997) (hol ding that there are no specific tinme paraneters to raise

an inference of causation)); Baltuskonis, 60 F.Supp.2d 445

(finding that sheer proximty in tinme between FM.LA | eave and
term nation establishes causal connection where plaintiff
returned to work on March 17, 1996 after FM.A | eave and was

termnated on March 21, 1996); Voorhees v. Tine Warner Cable

Nat'l Div., No. 98-1460, 1999 W 673062, at *6 (E.D. Pa. Aug. 30,

1999) (stating that plaintiff proved a causal connection because
she presented evidence that the timng of the adverse enpl oynent
action and her |eaves of absence were contenporaneous). However,
“IelJven if timng alone could ever be sufficient to establish a
causal link, . . . the timng of the alleged retaliatory action

nmust be ‘unusual |y suggestive’ of retaliatory notive before a
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causal link will be inferred.” Krouse, 126 F.3d at 503 (citing

Robi nson v. Gty of Pittsburgh, 120 F.3d 1286, 1302 (3d GCr.

1997) (citation omtted)). |If tenporal proximty is |acking,

the mere passage of tinme is not |egally concl usive proof

against retaliation.”” Twman v. D lks, No. 99-4378, 2000 W

1277917, at *9 (E.D. Pa. Sept. 8, 2000)(quoting Wodson v. Scott

Paper Co., 109 F.3d 913, 920 (3d Cr. 1997)(citation omtted)).
In the case where tenporal proximty is absent, a plaintiff can
establish a causal link if able to prove that “the enpl oyer
engaged in a pattern of antagonismin the intervening period.”
Id. at *9 (citing Wodson, 109 F.3d at 920-21).

In this case, M. Keeshan neither proves close tenpora
proximty between his term nation and his FM.LA | eave nor a
pattern of antagonistic behavior by the Defendants regarding his
FMLA | eave. M. Keeshan’s June 16, 1998 term nati on occurred
approxi mately four nonths after his return from FM.LA | eave on
February 23, 1998. Under the facts of this case, a tine period
of approximately four nonths with no evidence of discrimnatory
conduct or aninus by the Defendants in connection with M.
Keeshan’ s | eave under the FM_LA does not establish close tenporal
proximty. Further, a causal connection between the tim ng of
M. Keeshan’s FMLA | eave and his term nation cannot be inferred
because M. Keeshan is unable to prove that the ternination was

“unusual |y suggestive” of retaliatory notive by the Defendants.
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Wt hout providing sone evidence of discrimnatory or retaliatory
action by the Defendants regarding his FMLA claim M. Keeshan
has not proven that a causal connection exists between his
termnation and the exercise of his rights under the FM.A
Therefore, M. Keeshan has not proven his prim facie case of
retaliation under the FMLA and the Defendants’ Mdtion for Sunmary
Judgnent on this claimis accordingly granted.
1. MDonnell Douglas Analysis

As not ed above, the McDonnel |l Dougl as burden-shifting
analysis applies to FMLA retaliation clains. Simlar to his ADA
discrimnation and retaliation clains, and for the sane stated
reasons, M. Keeshan’s FMLA retaliation claimfails the MDonnel
Dougl as analysis. Therefore, even if M. Keeshan was able to
prove his prima facie case of retaliation under the FM.A, his
clai mwoul d not survive summary judgnent because he is unable to
prove, by a preponderance of the evidence, that Defendants’
proffered |l egitimte non-discrimnatory reason for his
termnation, that he violated conpany policy by fraudul ent
subm ssion of a petty cash voucher, was not its true reason, but
was pretext for discrimnation.

D. Defamation C aim
M. Keeshan’s defamation claimis based on the premn se

that the Defendants spread the defamatory statenent that his
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enpl oynent was term nated because of theft frompetty cash.?®
(Pl.”s Resp. Defs.” Mot. for Summ J. at 44.) M. Keeshan argues
that this alleged defamatory statenent was maliciously and

reckl essly di ssem nated t hroughout various Hone Depot stores in
the region by the Defendants. 1d. He argues that the all eged
defamatory statenent has “greatly hurt and injured his good nane
and reputation.” (Conpl., 9§ 36.) Defendants counter M.
Keeshan’s defamation claimwith the defense that the “all eged
statenents are substantially true.” (Defs.’” Reply Mem Law Supp
Mt. for Summ J. at 29.) Defendants argue that they have an
absol ute defense to M. Keeshan' s defamati on cl ai m because al

al | eged statenents nmade concerning M. Keeshan's term nation were
true. (Defs.” Mdt. for Summ J. at 49.) Specifically,

Def endants state that “M. Keeshan was term nated, and his

term nation was upheld, for the sole reason that Honme Depot
believes that, under its policies, he commtted a ‘fraudul ent

act’ with regard to the petty cash voucher, which enconpasses

theft of petty cash through subm ssion of an unauthorized voucher

19 Specifically, M. Keeshan argues that M. Rizk and M.
Smth “were the source of the slanderous statenent that [M.
Keeshan] stole frompetty cash” because “they were the ones who
investigated and term nated [M. Keeshan].” (Pl.’s Resp. Defs.’
Mot. for Sunm J. at 45.) M. Keeshan argues that Hone Depot is
liable for defamati on because “Hone Depot by its nmanagers
del i berately defamed [ M. Keeshan]” since “[w hen [Honme Depot ]
acts through its managerial staff, those who interact with those
managers assunme those managers to be acting with the credibility
of the corporation they represent.” 1d.
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for paynent.” [d. at 49 (citing St. of Mat. Facts, 91 40, 46.)
1. Defamation Law
Defamation is fundanentally a state cause of action,
even though “a defamation suit has profound First Amendnent

inplications.” Tucker v. Fischbein, 237 F.3d 275, 281 (3d Gr.

2001) (quoting McDowell v. Paiewonsky, 769 F.2d 942, 945 (3d Gr.

1985)). Although not explicit, the parties proceed on the

prem se that Pennsylvania |law applies to M. Keeshan' s defamati on
claim Pennsyl vani a has adopted a fl exi ble approach to choice of
| aw whi ch conbi nes the “nost significant rel ationship” analysis
of Restatenent (Second) of Conflict of Laws wi th governnent al

interests analysis. Karl v. Donaldson, Lufkin & Jenrette Sec.

Corp., 78 F. Supp.2d 393, 396 n. 6 (E.D. Pa. Dec. 23,

1999) (citing Melville v. Am Honme Assur. Co., 584 F.2d 1306, 1311

(3d Cr. 1978)). The Court will apply Pennsylvania law to M.
Keeshan’ s defamati on cl ai m because Pennsyl vani a has the nost
significant relationship with the claimsince M. Keeshan is a
Pennsyl vani a resident and the all eged defamatory remark was
publ i shed i n Pennsyl vani a about an incident which allegedly took

pl ace in Pennsylvania. See Barrett v. Cataconbs Press, 64 F.

Supp. 2d 440, 443 (E.D. Pa. Sept. 2, 1999)(citing Marcone v.

Pent house Int’'|l Magazine for Men, 754 F.2d 1072 (3d Cir. 1985),

cert. denied, 474 U S. 864 (1985)(“Pennsylvania |law applies to

defamation actions in which plaintiffs reside in Pennsylvania and
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any harmto their reputation that may have occurred as a result
of the challenged publication is largely centered in
Pennsyl vani a.”)

According to Pennsylvania law, “a statenent is
defamatory if ‘it tends so to harmthe reputation of another as
to lower himin the estimation of the community or to deter third

persons from associating or dealing with him Tucker, 237 F.3d

at 282 (quoting Corabi v. Curtis Publ’g Co., 273 A 2d 899 (Pa.

1971) (citation omtted); Restatenent (Second) of Torts § 559).
I n deciding whether a statenent is defamatory, “[a] court nust
exam ne the neaning of the allegedly defamatory statenent in

context,” 1d. (citing Beckman v. Dunn, 419 A 2d 583, 586 (Pa.

Super. 1981)), and nust evaluate ‘the effect [it] is fairly
cal cul ated to produce, the inpression it would naturally
engender, in the mnds of the average persons anong whomit is

intended to circul ate. Id. (quoting Corabi, 273 A 2d at 902).

In order to have a claimof defamation, a statement must be

capabl e of a defamatory neaning, “it is not enough that a
statenent be enbarrassing or annoying.” 1d. (citing Bogash v.

Elkins, 176 A 2d 677, 678 (Pa. 1962)).

Under Pennsylvania law, the elenents of a prima facie
case of defamation are:

(1) the defamatory character of the conmunication

(2) its publication by the defendant;

(3) its application to the plaintiff;
(4) its understanding by the recipient of its
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def amat ory mneani ng;

(5) the understanding by the recipient of it as
intended to be applied to the plaintiff;

(6) special harmresulting to the plaintiff fromits
publication; and

(7) abuse of a conditionally privileged occasion.

G lbert v. Bionetics Corp., No. 98-2668, 2000 W. 807015, at *3

(E.D. Pa. June 6, 2000) (citing 42 Pa.C.S. A 8 8343(a); Elia v.

Erie Ins. Exch., 634 A 2d 657, 659 (Pa. Super. C. 1993)(citation

omtted)). \Wen applicable to the defense, the Defendant has the
burden of proving: “(1) the truth of the defamatory
comuni cation; (2) the privileged character of the occasion on
which it was published; or (3) the character of the subject
matter of defamatory comment as of public concern.” [d. (citing
42 Pa.C. S. A 8§ 8343(b); Elia, 634 A 2d at 660.) In this case,
M. Keeshan is not required to prove special damages as part of
his prima facie case because the alleged defamatory statenent is
sl ander per se.?

I n Pennsylvania, a plaintiff is not required to prove
special harmin a claimfor defamation “where the spoken words

constitute slander per se.” Cenente v. Espinosa, 749 F. Supp.

672, 677 (E.D. Pa. Sept. 27, 1990). Sl ander per se consists of

four categories of words inmputing: (1) crimnal offense, (2)

20 I n Pennsyl vania, the term “special damages” incl udes
“such *actual and concrete damages capable of being estimated in
noney. . . .’” Cdenente v. Espinosa, 749 F. Supp. 672, 680 (E. D

Pa. Sept. 2?, 1990) (quoti ng Fogel v. Forbes, Inc., 500 F. Supp.
1081, 1086 (E.D. Pa. July 29, 1980)(citation onitted)).
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| oat hsone di sease, (3) business m sconduct, or (4) serious sexual
m sconduct. 1d.; Restatenent (Second) of Torts 8 570 (1977). In
this case, the Court finds that the all eged defamatory statenent
that M. Keeshan was term nated because of theft from petty cash
is slander per se because it inputes a crimnal offense of theft
and busi ness m sconduct. “A statenent constitutes slander per se
as an accusation of crimnality when it charges either directly
or indirectly the comm ssion of a specific offense punishabl e by
inprisonnment.” Cdenente, 749 F. Supp. at 679 (citing Burns v.

Supermarkets Gen. Corp., 615 F. Supp. 154, 157 (E.D. Pa. Apri

23, 1985); Restatenent (Second) of Torts section 571 (1977)).
Thus, the alleged defamatory statenent accusing M. Keeshan of
theft of petty funds is slander per se because it directly
charges M. Keeshan with the conm ssion of a crine punishable by
inprisonment. Simlarly, a statenent is per se slanderous as an
accusation of business m sconduct if “one who publishes a sl ander
t hat ascribes to another conduct, characteristics or a condition
that woul d adversely affect his fitness for the proper conduct of
his | awful business, trade or profession, or of his public or
private office, . . . is subject to liability w thout proof of
special harm” |d. at 678 (quoting Restatenent (Second) of Torts
8§ 573 (1977)). The Court finds that the allegedly defamatory
statenent that M. Keeshan was term nated because he stol e noney

frompetty cash inputes business m sconduct and is therefore
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sl ander ous per se.

As for M. Keeshan’s prima facie case of defamation,
“[1]t is for the court to determ ne whether the statenent at
i ssue is capable of a defamatory neaning.” 1d. (citing Corbi,
273 A.2d at 904.) The Court finds that this threshold el enent of
M. Keeshan’s defamation claimis nmet because the statenent which
| evel ed accusations against M. Keeshan for being term nated due
to his theft of petty cash would tend to lower himin the
estimation of the community, or deter third parties from
associating with him Therefore, the Court finds that the
statenent about M. Keeshan’s term nation because of theft is
capabl e of defamatory neaning. As for the other elenents of M.
Keeshan’s prima facie case of defamation, there is di sagreenent
between the parties. However, because the Court finds that truth
is a defense to M. Keeshan’s defamation claim we need not reach
t hose el enents.

2. Truth Defense
Truth is an absolute defense to defamation in

Pennsyl vania. G lbert, 2000 W. 807015, at *3 (citing Bobb v.

Kraybill, 511 A 2d 1379, 1380 (Pa. Super. Ct. 1986)(citation
omtted)). “The truth required to avoid liability for defamation
is not conplete truth, but rather substantial truth.” 1d. at *3

(citing Kilian v. Doubleday & Co., 79 A 2d 657, 660 (Pa. 1951)).

Al t hough there is no set fornula for substantial truth,
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“Pennsyl vani a has determ ned proof of substantial truth nust go
to the ‘gist’ or ‘sting’ of the alleged defamatory matter.” |d.

(citing Dunlap v. Phila. Newspapers, Inc., 448 A 2d 6, 15 (Pa.

Super. C. 1982)). In determ ning whether substantial truth is a
defense to a defamation claim “the test is ‘whether the
[al | eged] |ibel as published would have a different effect on the
m nd of the reader fromwhich the pleaded truth would have
produced.’” 1d. (quoting Dunlap, 448 A 2d at 15 (citation
omtted)).

As nentioned earlier, Defendants argue truth as their
defense, relying on the fact that they termnated M. Keeshan’s
enpl oynent and that such term nati on was uphel d because they
believed that M. Keeshan viol ated conpany policy by conmtting a
fraudul ent act with regard to the petty cash voucher. (Defs.’
Mt. for Summ J. at 49.) The Defendants argue that “[b]ecause
all alleged statenents nade regarding [ M. Keeshan's] term nation
are true, he was not ‘defaned’ under Pennsylvania law.” 1d. at
49. M. Keeshan counters Defendants’ argunment with the
contentions that he did not conmt a fraudul ent act, he was owed
t he noney and Defendants’ w tnesses have told inconsistent
stories. (Pl.’s Resp. Defs.” Mdt. for Summ J. at 49.) M.
Keeshan’ s argument agai nst the defense of truth is m spl aced
because, in this context, the issue is not whether M. Keeshan

cormmitted a fraudul ent act, but whether the Defendants honestly
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bel i eved that M. Keeshan had commtted a fraudulent act in

vi ol ati on of conpany policy and term nated himon that basis.
After analyzing this case, the Court finds the Defendants’
defense of substantial truth accurate because the Defendants’
expl anati on and acconpanyi ng evi dence show that M. Keeshan was
term nat ed because of a fraudul ent act regarding a petty cash
voucher and M. Keeshan has not been able to disprove the

Def endants’ proffered reason.

As stated in section I1l.A 2., M. Keeshan fails to
provi de evidence that would discredit the Defendants’ legitinmate
non-di scrimnatory reason that his enpl oynent was term nated
because it was believed that he violated conpany policy by
fraudul ently submtting an unaut hori zed cash voucher. The
Def endants have not only proven that there was a policy requiring
St ore Manager approval for petty cash voucher rei nbursenents, but
have proven that M. Keeshan was aware of such policy and did not
abide by it when he submtted his voucher. See supra, section
I11.A 2. The proof offered by the Defendants goes directly to
the ‘gist’ of the alleged defamatory matter because it deals
precisely with the all eged defamatory statenents that M.
Keeshan’s term nation was due to theft of petty cash. As for the
test of whether the alleged defanmation, as published, would have
a different effect on the mnd of the reader fromthat which the

pl eaded truth woul d have produced, the Court finds that the
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pl eaded truth would not have a different effect on the m nd of
the reader than the published truth because both truths in this
case are virtually identical. In this case, the pleaded truth
that M. Keeshan was term nated because Home Depot believed that
he commtted a fraudul ent act regarding the petty cash voucher,
whi ch enconpasses theft of petty cash through subm ssion of an
unaut hori zed voucher for paynent, would not have a different
effect on the mnd of the reader than the published truth that
M . Keeshan was term nated because of theft of petty cash. Since
t he Def endants have proven their defense of truth, their Mtion
for Summary Judgnent on M. Keeshan’s defamation claimis

gr ant ed.

V. CONCLUSI ON

Def endants’ Motion for Summary Judgnent is granted
regarding M. Keeshan’s discrimnation claimunder the ADA
because M. Keeshan cannot prove his prinma facie case since he is
not a qualified individual under the ADA. M. Keeshan’s
di scrimnation claimunder the ADA is also unable to survive
summary judgnent because he has not been able to prove that
Defendants’ |egitinmate non-discrimnatory reason for his
di scharge was not their true reason, but was a pretext for
di scrimnation. Defendants’ Mtion for Summary Judgment on M.
Keeshan’s retaliation claimunder the ADA is al so granted because

M. Keeshan has failed to exhaust his adm nistrati ve renedi es as

43



required by the ADA. M. Keeshan’s retaliation claimunder the
ADA is al so unable to survive summary judgnment because he failed
to prove that Defendants’ |egitinmate non-discrimnatory reason
for his termnation was not their true reason, but was pretext
for discrimnation. Defendants’ Mtion for Summary Judgnent is
granted regarding M. Keeshan’s claimof retaliation under the
FMLA because M Keeshan failed to prove a causal |ink between his
| eave under the FMLA and his term nation, and thereby could not
prove his prima facie case of retaliation under the FM.A

Simlar to M. Keeshan’s clains for discrimnation and
retaliation under the ADA, M. Keeshan’s FMLA retaliation claim
al so fails because he is unable to show that Defendants’

| egitimate non-di scrimnatory reason for his term nati on was not
their true reason, but was pretext for discrimnation. Lastly,
Def endants’ Modtion for Summary Judgnent is granted regarding M.
Keeshan' s defamation cl ai m because the Defendants’ defense of
truth precludes M. Keeshan fromraising this claim

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL J. KEESHAN, : ClVIL ACTI ON
Plaintiff, :
v. : NO  00- 529

THE HOVE DEPOT, U.S. A, INC,
M CHAEL RI ZK and GREGG SM TH,

Def endant s.

ORDER
AND NOW this 27th day of March, 2001, upon
consi deration of Defendants’ Mtion for Summary Judgnent (Dkt.
No. 27), and Plaintiff’s Response thereto, it is hereby ORDERED

that the Mdtion is GRANTED.

BY THE COURT:

Robert F. Kelly, J.
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